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NATURE OF THE CASE

E.R., DOB 5/28/1993, appeals the district court’s denial of his motion to dismiss

for failure to state a crime and the subsequent conviction.

STATEMENT OF THE ISSUE

ISSUE 1. Did the trial court err in denying the Juvenile’s
Motion to Dismiss for Failure to State a Crime?

STATEMENT OF FACTS

On February 15, 2007, the State of Kansas filed a one-count complaint charging

E.R. with Unlawful Voluntary Sexual Relations contrary to K.S.A. 21-3522(a)(3) for an

incident on April 21, 2006, and April 29, 2006. (R. 1, 8-9).




On June 26, 2007, the Juvenile filed a Motion to Dismiss for Failure to State a
Crime. (R. I, 10-11). That motion was originally heard by District Magistrate Judge
Donna L.J. Blake on July 31, 2007, and denied on the same date. (R. I, 12). The parties
submitted a stipulation of facts for purposes of trial. (R. I, 12-13). The facts stipulated to
included that E.R. was twelve years old and that the victim, M.H., was fourteen years old
at the time of the incident. (R. 1, 12). Also that E.R. and M.H. engaged in voluntary

fondling of a sexual nature on April 21, 2006. (R. 1, 12) Upon the stipulated facts, the

magistrate court convicted E.R. of Unlawful Voluntary Sexual Relations, contrary to

K.S.A. 21-3522(a)(3), a severity level 10 person felony. (R. 1, 14)

The Juvenile filed a timely notice of appeal. (R. 1, 16) This appeal was heard by
District Judge Michael L. Quint on January 31, 2008. (R.1I, 1). By agreement of the
parties, oral arguments were heard on January 31, 2008; and, the parties again stipulated
to the same facts as submitted to the magistrate court. (R. [, 25; R.II, 1) On February 5,

2008, Judge Quint denied the Juvenile’s Motion to Dismiss and affirmed the conviction

by the magistrate. (R. I, 30-31).

ARGUMENTS AND AUTHORITIES

ISSUE 1. Did the trial court err in denying the Juvenile’s
Motion to Dismiss for Failure to State a Crime?

NOTE: The Juvenile has attributed many statements within the Arguments and
Authorities section of its brief to State’s Counsel. (Appellant’s Brief, 4-19) However,
these statements are not supported by a citation to the record and should be deemed as
being without evidentiary support. Supreme Court Rule 6.02 see also Bourna v. Sifers,

_ Kan. App.2d . 181 P.3d 1277 (2008).




Standard of Review: The question presented to the trial court by the Juvenile in

its Motion to Dismiss deals with the statutory interpretation of K.S.A. 21-3522. (R. 1, 10-
11) As a question of statutory interpretation, this Court’s review is unlimited. /n re
ACW., 26 Kan.App.2d 468, 472, 988 P.2d 742 (1999), see also Hamilton v. State FFarm
Fire and Cas. Co., 263 Kan. 875, 879, 953 P.2d 1027 (1998), State v. Gordon, 275 Kan.
393,397,606 P.3d 903 (2003), citing Babe Houser Motor Co. v. Tetreault, 270 Kan. 502,
506, 14 P.3d 1149 (2000), see also State v. Robinson, 281 Kan. 538, 539, 132 P.3d 934
(20006).

A. Does the statutory language of K.S.A. 21-3522 require an offender to be
older than the victim?

In regard to interpretation of a statute, the Court must look to the intent of the
legislature:

When a statute is plain and unambiguous, the appellate
courts will not speculate as to the legislative intent behind it
and will not read such a statute so as to add something not
readily found in the statute. The Court must give effect to
the intention of the legislature as expressed, rather than
determine what the law should be. /nre A.C.W., 26
Kan.App.2d 468, 472, 988 P.2d 742 (1999), citing In re
Marriage of Killman, 264 Kan. 33, 42-43, 955 P.2d 1228
(1998)

K.S.A. 21-3522(a) states:

Unlawful voluntary sexual relations is engaging in
voluntary: (1) Sexual intercourse; (2) sodomy; or (3) lewd
fondling or touching with a child who is 14 years of age but
less than 16 years of age and the offender is less than 19
years ol age and less than four years of age older than the
child and the child and the oftender are the only parties
involved and are members of the opposite sex.

(S
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Herein, E.R. was twelve and the victim, M H., was fourteen at the time of the
incident. Looking at the plain and unambiguous language of the statute, the legislature
intended the perpetrator to be less than nineteen years of age and /ess than four years of
age older. (emphasis added) The language of the statute seeks to place an upper limit on
the age of the offender, not a lower limit. Furthermore, it criminalizes a voluntary act
between two persons. Thus, even though E.R. is the younger of the two participants, he is
not excluded from prosecution of this crime.

The Supreme Court in State v. Limon, 280 Kan. 275, 122 P.3d 22 (2005),
reviewed the legislative history of this statute when analyzing the language **...members
of the opposite sex....” Id. at 291-294. During their recitation of the legislative history of
this statute, they noted:

The only legislative purposes recorded relate to the general
goal of less harsh punishment for those /8 years old and
younger who had voluntary sex with another teen who was

at least 14 and the goal of adjusting sentence disparities.
(emphasis added) /d. at 293

Given this analysis of the legislative history, there is no lower limit for the age of the
offender. To the contrary, the legislature appears to be seecking to protect persons under
the age of eighteen who are engaging in this type of voluntary act by allowing a less
severe penalty.

The Juvenile argues without citation that Limon establishes that, “...there must be
an offender and a victim, but the offender must still be treated fairly under the law.”
(Appellant’s Brief, 14) The State, upon its review of the Limon decision, cannot find any

such statement or analysis in the case. Limon, 280 Kan. 275,




Thus, given the legislative history and the plain and unambiguous language of the
statute, E.R. fits the definition of an offender pursuant to K.S.A. 21-3522 as he was less
than 19 years of age and less than four years older than the victim. (R. 1, 12)

B. Can a juvenile under the age of fourteen be prosecuted for a sexual

offense, specifically Unlawful Voluntary Sexual Relations under K.S.A.
21-3522?

The Juvenile appears to argue that since he 1s under the age of sixteen and cannot
legally consent to a sex act, he cannot be held legally responsible for committing the same
act. (Appellant’s Brief, 8-16) However, K.S.A. 21-3522 does not mention consent, only
that the act be voluntary. In his argument to the trial court, the Juvenile stated, “The
legislature assumed that these children cannot consent, that they don’t have the ability to
do s0.” (R. 11, 8) But given that K.S.A. 21-3522 does not require proof of legal consent,
the “assumption” made of this legal concept is not relevant to this statute or this issue.

By law, a child under sixteen can be prosecuted for a sex crime for which he,
under other circumstances, cannot give legal consent. /nre A C.W., 26 Kan.App.2d 468,
471-472, 988 P.2d 742 (1999) The A.C.W. Court was faced with a case in which the
respondent was a twelve year old charged with Aggravated Indecent Liberties; the victim
was eight years old. A.C.W. argued that the legislature did not intend for a twelve year
old to be prosecuted under the aggravated indecent liberties statute; rather the statute was
intended to protect children from pedophiles. /d At 471-2. The A.C.W. Court held:

...that the legislature intended for K.S.A. 21-3504 to apply
to persons under 14 years of age. K.S.A. 21-3504 does not
specify the age of the offender; it only mentions the age of
the victim. The plain, unambiguous language used in the

statute allows prosecutions of a 12 year old for aggravated

indecent liberties. A.’s argument is without merit.
Id. at472.



















